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ASSIGNMENTS OF ERROR 

 

1. Bryan Jacob Storms, at his resentencing hearing, was denied ef-

fective assistance of counsel as guaranteed by the Sixth Amendment to the 

United States Constitution and Const. art. I, § 22. 

2. The imposition of a four hundred and thirty-two (432) month sen-

tence at Mr. Storms’ resentencing hearing, resulting from the trial court run-

ning Count IV consecutive to Counts I, II and III, when the Court had pre-

viously run Count IV concurrent with the other three (3) counts, implicates 

a presumption of trial court vindictiveness.  

 

ISSUES RELATING TO ASSIGNMENTS OF ERROR 

 

1. Did defense counsel’s failure to advise the trial court that it had  

discretion to impose concurrent sentences in accord with Personal Restraint 

of Mulholland, 161 Wn.2d 322, 166 P.3d 677 (2007) and/or to oppose run-

ning Count IV consecutive to the other counts constitute ineffective assis-

tance of counsel?   



- 2 - 

2. Did the trial court act vindictively when it had previously run 

Count IV concurrent with Counts I through III; but, at the resentencing hear-

ing, ran it consecutive?   

 

STATEMENT OF THE CASE 

Mr. Storms was originally convicted of vehicular homicide (DUI 

prong), vehicular assault (2 counts) and felony hit and run (death resulting). 

Judgment and Sentence was entered on July 22, 2014. (CP 7) 

Mr. Storms filed a Notice of Appeal and the Court of Appeals sub-

sequently ruled that his blood test results should have been suppressed. The 

case was remanded to the trial court for resentencing. (CP 29) 

Resentencing occurred on May 3, 2017. The trial court’s sentence 

changed. The court ran Count IV consecutive to Counts I, II, and III. In the 

original Judgment and Sentence Count IV was to run concurrent with the 

other counts. (RP 6.14 50 RP 10, 6.8; RP 14, 6.9 to RP 15, 6.24) 

An Amended Judgment and Sentence was entered on May 4, 2017.  

A Second Amended Judgment and Sentence was filed May 11, 2017 (CP 

42; CP 62).  

Mr. Storms filed his Notice of Appeal on May 15, 2017. (CP 79) 
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                              SUMMARY OF ARGUMENT 

 

 

Defense counsel’s failure to argue for concurrent sentences, under 

the authority of Personal Restraint of Mulholland, supra, constituted inef-

fective assistance of counsel and denied the trial court the opportunity to 

exercise discretion at the resentencing hearing. 

Defense counsel was also ineffective in not opposing the trial court’s 

act of running Count IV consecutive to the other counts.  

The trial court acted vindictively when it ran Count IV consecutive 

to the other counts. The imposition of a four hundred and thirty-two (432) 

month sentence on Mr. Storms, in the absence of any change in circum-

stances from the original sentencing hearing where Count IV was run con-

current with the other counts, meets the criteria necessary for a presumption 

of vindictiveness (CP 24).   



- 4 - 

Mr. Storms is entitled to be resentenced in accord with recognized 

precepts of fairness and justice.  Any resentencing hearing should be before 

a different judge.   

The Court of Appeals should direct that the resentencing hearing 

preclude running Count IV consecutive to the other counts in the absence 

of a change in circumstances between the original sentencing and the resen-

tencing date.   

 

                                             ARGUMENT 

 

 

I. INEFFECTIVE ASSISTANCE OF COUNSEL 

To establish ineffective assistance of counsel, 

the defendant must establish that his attor-

ney’s performance was deficient and the de-

ficiency prejudiced the defendant.  Strickland 

v. Washington, 466 U.S. 668, 687, 104 S. Ct. 

2052, 20 L. Ed.2d 674 (1984); State v. Hen-

drickson, 129 Wn.2d 61, 77-78, 917 P.2d 563 

(1996).  Deficient performance is perfor-

mance falling “below an objective standard 

of reasonableness based on consideration of 

all the circumstances.”  State v. McFarland, 

127 Wn.2d 322, 334-35, 899 P.2d 1251 

(1995).  Reasonable conduct for an attorney 

includes carrying out the duty to research the 

relevant law.  Strickland, 466 U.S. at 690-91.  

The prejudice prong requires the defendant to 

prove that there is a reasonable probability 

that, but for counsel’s deficient performance, 

the outcome of the proceedings would have 
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been different.  State v. Leavitt, 111 Wn.2d 

66, 72, 758 P.2d 982 (1988).  If either ele-

ment of the test is not satisfied, the inquiry 

ends.  Hendrickson, 129 Wn.2d at 78.   

 

State v. Kyllo, 166 Wn.2d 856, 862, 215 P.3d 177 (2009).   

Defense counsel’s argument at the resentencing hearing consisted of 

the following:   

I think we can kind of cut to the chase here.  

Everything was affirmed in this case by the 

Court of Appeals except that the under the in-

fluence prong was stricken.  You don’t get to 

ask for the same sentence.  They didn’t say 

you can ask for additional time on your ag-

gravators.   

     There are reasons why the prongs on the 

vehicular homicide statute are progressively 

harsher regarding penalties.  You have disre-

gard for safety, reckless driving, vehicular 

homicide under the influence.   

… 

     If you look at the low [Sic.] end of the 

reckless driving prong, it’s 144 months.  The 
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84 months on each of the vehicular assault 

charges, you get 312 months.  If you use the 

low end of the sentencing range, 63 months 

for each of the vehicular assault and 108 for 

the vehicular homicide reckless driving.   

     I think that’s what the Court said.  That’s 

period.  The Court said the aggravators are 

affirmed.  The other issues are affirmed.  The 

exceptional sentence was affirmed.   

     It didn’t say you get re-sentenced and you 

get to reargue the aggravators.  If you do that, 

it’s probably just going to come back again.   

(RP 6, l. 19 to RP 8, l. 1) 

Defense counsel never advised the trial court that it had the op-

tion/discretion to consider concurrent sentences.   

A trial court cannot make an informed deci-

sion if it does not know the parameters of its 

decision-making authority.  Nor can it exer-

cise its discretion if it is not told it has discre-

tion to exercise.   

 

State v. McGill, 112 Wn. App. 95, 102, 47 P.3d 173 (2002).   
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Mr. Storms contends that defense counsel should have been fully 

aware of the case of Personal Restraint of Mulholland, supra.  The Mulhol-

land case was decided in August of 2007.  The Mulholland Court consid-

ered the interrelationship between RCW 9.94A.535 and RCW 

9.94A.589(1).   

The Mulholland Court affirmed the Court of Appeals and ruled at 

331: 

In sum, the plain language of RCW 

9.94A.589(1) and RCW 9.94A.535 support 

the Court of Appeals’ determination that the 

trial court had the discretion to impose an ex-

ceptional sentence.   

 

The facts in the Mulholland case pertained to whether or not con-

current sentences could be imposed under the respective statutes for serious 

violent offenses.  Mr. Storms’ convictions for vehicular homicide and ve-

hicular assault are only violent offenses.   

RCW 9.94A.589(1)(b) states, in part:   

Whenever a person is convicted of two or 

more serious violent offenses arising from 

separate and distinct criminal conduct, the 

standard sentence range for the offense with 

the highest seriousness level under RCW 

9.94A.515 shall be determined using the of-

fender’s prior convictions and other current 

convictions that are not serious violent of-

fenses in the offender score and the standard 

sentence range for other serious violent of-
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fenses shall be determined by using an of-

fender score of zero.  The standard sentence 

range for any offenses that are not serious vi-

olent offenses shall be determined according 

to (a) of this subsection.  All sentences im-

posed under (b) of this subsection shall be 

served consecutively to each other and con-

currently with sentences imposed under (a) of 

this subsection. 

 

(Emphasis supplied.)  

 

It is readily apparent that the trial court’s sentencing of Mr. Storms 

violated the provisions of RCW 9.94A.589.  RCW 9.94A.589(1)(a) pro-

vides, in part:   

As provided in (b) or (c) of this subsection, 

whenever a person is to be sentenced for two 

or more concurrent offenses, the sentence 

range for each current offense shall be deter-

mined by using all other current and prior 

convictions as if they were prior convictions 

for the purpose of the offender score …  Sen-

tences imposed under this subsection shall 

be served concurrently.  Consecutive sen-

tences may only be imposed under the ex-

ceptional sentence provisions of RCW 

9.94A.535.  …  This definition applies in 

cases involving vehicular assault or vehic-

ular homicide even if the victim’s occupied 

the same vehicle.   

 

(Emphasis supplied.) 

Defense counsel was obviously unaware of the impact of these stat-

utory provisions upon Mr. Storms’ resentencing.  In fact, defense counsel 
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also argued for consecutive sentences at the low end of the range, with the 

exception of Count IV.   

Count IV involved hit and run - death.  It is a nonviolent offense.  At 

the original sentencing hearing the trial court ran Count IV concurrent with 

the other three (3) counts.  On resentencing it ran Count IV consecutive.  

This issue is discussed more fully in the section involving trial court vindic-

tiveness.   

As the Court in State v. Graham 181 Wn.2d 878, 337 P.3d 319 

(2014) stated at 885:   

We take this opportunity to reaffirm that a 

sentencing judge may invoke .535(1)(g) 

[RCW 9.94A.535)1)(g)] to impose excep-

tional sentences both for multiple violent and 

nonviolent offenses scored under .589(1)(a) 

and for multiple serious violent offenses un-

der .589(1)(b).   

 

Thus, a trial court has the ability to impose concurrent sentences 

versus consecutive sentences.  It also has the ability to impose consecutive 

sentences instead of concurrent sentences.  Moreover, an exceptional sen-

tence can be imposed based upon aggravating factors.   

Since trial counsel failed to argue appropriate statutory law and case 

law on behalf of Mr. Storms at the resentencing hearing, he did not receive 

effective assistance of counsel as guaranteed by the Sixth Amendment to 

the United States Constitution and Const. art. I, § 22.    
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II. TRIAL COURT VINDICTIVENESS 

Mr. Storms’ original Judgment and Sentence was four hundred and 

forty-eight (448) months based upon an offender score of sixteen (16+) plus 

and the aggravating factors found by the jury.  (CP 7) 

Mr. Storms appealed to the Court of Appeals.  The Court of Appeals 

determined that the trial court committed error in not suppressing blood test 

results.  The under the influence prong of vehicular homicide was thus ne-

gated.  (CP 29) 

The State then elected to proceed to resentencing on the vehicular 

homicide - reckless driving alternative. The standard range sentence was 

reduced from 210 to 280 months to 108 to 144 months.  At the high end it 

resulted in a reduction of one hundred and thirty-six (136) months.  (Ap-

pendix “A” ; Appendix “B”) 

At the resentencing hearing the trial court ran all four (4) counts 

consecutive to one another.  By running Count IV consecutive to the other 

three (3) counts the trial court added one hundred and twenty (120) months 

to Mr. Storms’ sentence.  This resulted in a total sentence of four hundred 

and thirty-two (432) months.   

Mr. Storms takes the position that when the trial court ran Count IV 

consecutive to the other counts it acted in a vindictive manner. The Court 
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of Appeals’ decision had impacted the length of the prior sentence substan-

tially.   

Moreover, Mr. Storms asserts that no new factors were introduced 

at the resentencing hearing to compel the trial court to impose a consecutive 

sentence as to Count IV.   

Mr. Storms maintains that the presumption of vindictiveness, as out-

lined in State v. Ameline, 118 Wn. App. 128, 132-33, 75 P.3d 589 (2003), 

cannot be overcome by the State and that he is entitled to be resentenced 

with Count IV running concurrent to Counts I, II and III.   

The Ameline Court based its decision upon North Carolina v. 

Pearce, 395 U.S. 711, 89 S. Ct. 2072, 23 L. Ed.2d 656 (1969).  It ruled:   

… [T]he United States Supreme Court asked, 

“When at the behest of the defendant a crim-

inal conviction has been set aside and a new 

trial ordered, to what extent does the Consti-

tution limit the imposition of a harsher sen-

tence after conviction upon retrial?”  The 

Court held:   

 

A trial judge is not constitutionally 

precluded … from imposing a new 

sentence, whether greater or less than 

the original sentence, in the light of 

events subsequent to the first trial 

that may have thrown new light 

upon the defendant’s “life, health, 

habits, conduct, and mental and 

moral propensities.”  Such infor-

mation may come to the judge’s at-

tention from evidence adduced at the 
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second trial itself, from a new pre-

sentence investigation, from the de-

fendant’s prison record, or possibly 

from other sources ….   

 

The Court noted, however, that the trial 

court’s authority is subject to the following 

due process limitation:   

 

     It can hardly be doubted that it 

would be a flagrant violation of the 

Fourteenth Amendment for a state 

trial court to follow an announced 

practice of imposing a heavier sen-

tence upon every reconvicted defend-

ant for the explicit purpose of punish-

ing the defendant for his having suc-

ceeded in getting his original 

conviction set aside ….   

 

     Due process of law, then, re-

quires that vindictiveness against a 

defendant for having successfully 

attacked his first conviction must 

play no part in the sentence he re-

ceives after a new trial.  And since 

the fear of such vindictiveness may 

unconstitutionally deter a defendant’s 

exercise of the right to appeal or col-

laterally attack his first conviction, 

due process also requires that a de-

fendant be freed of apprehension of 

such a retaliatory motivation on the 

part of the sentencing judge.   

 

     In order to assure the absence of 

such a motivation, we have concluded 

that whenever a judge imposes a 

more severe sentence upon a de-

fendant after a new trial, the rea-
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sons for his doing so must affirma-

tively appear.  Those reasons must 

be based upon objective infor-

mation concerning identifiable con-

duct on the part of the defendant 

occurring after the time of the orig-

inal sentencing proceeding.  And 

the factual data upon which the in-

creased sentence is based must be 

made part of the record, so that the 

constitutional legitimacy of the in-

creased sentence may be fully re-

viewed on appeal.   

 

Thus, Pearce creates “a rebuttable presump-

tion of vindictiveness” when the same trial 

judge presides over two or more trials and the 

last sentence is “more severe” than earlier 

ones.   

 

(Emphasis supplied.) 

Even though Mr. Storms did not have a second trial, he argues that 

the reasoning in Pearce is equally applicable to a resentencing hearing.  In 

this particular instance, it is apparent that vindictiveness occurred.  Running 

Count IV consecutive to the other three (3) counts, after it had been run 

concurrent at the first sentencing hearing, basically re-imposed the trial 

court’s original sentence.   

Instead of four hundred and forty-eight (448) months, Mr. Storms is 

now serving a sentence of four hundred and thirty-two (432) months.   
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The trial court provided no additional factors to support running 

Count IV consecutive at the resentencing hearing.  The presumption of vin-

dictiveness prevails. 

Additionally, defense counsel’s failure to challenge the Count IV 

consecutive sentence prejudicially impacted Mr. Storms and deprived him 

of his constitutional right to effective assistance of counsel.   

 

CONCLUSION 

 

Mr. Storms did not receive effective assistance of counsel as guar-

anteed by the Sixth Amendment to the United States Constitution and 

Const. art. I, § 22 at his resentencing hearing.  Trial counsel failed to recog-

nize the fact that the trial court had discretion to impose concurrent sen-

tences.   

Defense counsel’s failure to argue against consecutive sentencing as 

to Count IV also adversely prejudiced Mr. Storms’ position before the 

Court. Defense counsel is to advocate for a client; not against a client.   

The trial court, in imposing consecutive sentences on all four (4) 

counts, at the resentencing hearing, acted in a vindictive manner.  In effect, 

the trial court’s decision abrogated the benefit that Mr. Storms gained as a 

result of the Court of Appeals’ decision suppressing blood test results.   
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The trial court should not be allowed, and must not be allowed, to 

act in a manner that deprives a criminal defendant of the benefits gained 

following an appeal.   

Mr. Storms requests that the Court of Appeals reverse the trial 

court’s sentence, direct the trial court to resentence him on Count IV con-

current to the other three (3) counts as done in his original Judgment and 

Sentence, and that a new judge be assigned for the resentencing.   

 DATED this 26th day of October, 2017. 

    Respectfully submitted, 

 

 

    s/ Dennis W. Morgan_________________ 

    DENNIS W. MORGAN    WSBA #5286 

    Attorney for Defendant/Appellant. 

    P.O. Box 1019 

    Republic, WA 99166 

    (509) 775-0777 

    (509) 775-0776 

    nodblspk@rcabletv.com 

mailto:nodblspk@rcabletv.com
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